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ABSTRACT 

Common interest communities have become the property 
form of choice for many Americans. As of 2010, sixty-two 
million Americans lived in common interest communities.  
Residents benefit from sharing the cost of common amenities 
– pools, lawns, gazebos – and from rules that ensure 
compliance with community expectations. But 
decisionmaking in common interest communities raises 
serious concerns about minority abuse and manipulation, a 
problem well known to all property law students. Decisions 
about which amenities will be provided and which rules will 
be enacted are typically made through some combination of 
delegation and voting.  Delegates often act for their own 
benefit, and, for a variety of reasons, voting fails to capture 
the preferences of the community.  

This Article suggests a better way. Building upon the 
pioneering work of Vickrey, Clarke, and Groves, we propose 
a hybrid auction-voting system that captures the intensity of 
resident preferences while preserving the honesty of declared 
preferences. The use of auction theory induces truthful 
revelation of preferences by participants and reflects the 
intensity of preference for any given policy outcome. As a 
result, our system allows communities to make better 
decisions and makes common interest communities more 
responsive to the needs of residents. 
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INTRODUCTION 

The rise of common interest community has completely 
transformed the landscape of residential property in the U.S. Today, 
more than 50 million Americans live in common interest 
communities—condominiums, cooperatives and various other 
mixtures of common and private ownership in a single real estate 
development.

1
 An astonishing number of residential real estate 

developments have taken the form of common interest communities; 
for example, in California 60% of all new residential construction is 
for common interest developments since the 1990‘s.

2
 The raw number 

of American living in common interest communities has jumped from 
2.1 Million in 1970 to 62.0 Million in 2010.

3
 This trend is unlikely to 

change in the future.
4
 

Common interest communities are popular because they allow 
neighbors to manage together property in which they have a shared 
stake. They use collective choice mechanisms to manage the affairs of 
the members and plan future development, and rescue owners from 
bargaining neighbor-by-neighbor, issue-by-issue. But common 
interest communities are no panacea for management problems. 
Decisionmaking in common interest communities is plagued by 
disputes, which sometimes spill over into the courts.  

Common interest communities generally make collective 
decisions by a combination of voting and delegating authority.

5
 

Voting, while eminently democratic, can also lead to choices that do 
not fully represent the interests of constituents. The preferences 
collectively expressed through voting can be unstable,

6
 manipulated 

                                                           
1
 Paula Franzese, Privatization and Its Discontents: Common Interest Communities 

and the Rise of Government for ―the Nice,‖ 37 URBAN LAWYER 335, 335 (2005). 
2
 TRACY M. GORDON, PLANNED DEVELOPMENTS IN CALIFORNIA: PRIVATE 

COMMUNITIES AND PUBLIC Life 3 (2004) 
3
 Industry Data, Community Associations Institute, available at 

http://www.caionline.org/info/research/Pages/default.aspx (last accessed Feb. 23, 
2011). 
4
 See Christensen, Book Review, 10 Berkeley Planning Journal 126 (1995), 

(reviewing COMMON INTEREST COMMUNITIES: PRIVATE GOVERNMENTS AND THE 

PUBLIC INTEREST, (Stephen E. Barton and Carol Silverman eds., 1994)). Christensen 
points out that common interest communities serve the economic interest of all 
relevant stakeholders, including homeowners, developers, local governments and 
planners. Id. at 127.  
5
 For detailed discussion, see Part III, infra. 

6
 See generally, KENNETH J. ARROW, SOCIAL CHOICE AND INDIVIDUAL VALUES 

(2nd ed., 1963); Jean-Pierre Benoit and Lewis A. Kornhauser, Social Choice in a 
Representative Democracy, 88 AM. POL. SCI. REV. 185 (1994). 
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by chairpersons who strategically dictate the order of votes,
7
 and 

subject to majority oppression of minority interests.
8
 Additionally, up-

or-down voting is insensitive to the intensity of preferences, so that a 
wave of indifference can overcome the intensely desired wishes of a 
small number.

9
 Proposals may be strategically crafted in order to 

allow some to free-ride on the preferences of others.
10

 Collective 
decisionmaking, where delegated to representatives, can also fall prey 
to the well known agency problem: representatives may prefer their 
own interests to those of their constituents.

11
  

In sum, the governance mechanisms employed by common 
interest communities constitute a serious cause for concern as they 
often lead to suboptimal results. This is especially worrisome because 
the collective decisions taken by common interest communities 
profoundly affect the autonomy and well-being of the individual 
owners. In this Article, we point to a way to improve the governance 
of common interest communities by turning to the aid of auction 
theory. 

We argue that auctions can outperform voting as a governance 
tool in common interest communities. Well-designed auctions can 
help common interest communities adopt decisions that more 
accurately reflect the preferences of their members and do so without 
raising the costs of making collective decisions. The main advantage 
of auctions over voting is that auctions reflect the intensity of 
participants‘ preferences. This feature means that auctions can avoid 
many of the strategic manipulations and minority oppression, to 

                                                           
7
 See, for example, William J. Carney, Defining the Corporate Consituency: Does 

Defining Constituencies Matter? 59 U. CIN. L. REV. 385, 420-421 (1990) (―By 
ordering the choices available to the board, the chairman can assure that his 
individually preferred choice is selected from among mutually exclusive 
outcomes‖). 
8
 Stewart E. Sterk, Minority Protection in Residential Private Governments, 77 

B.U.L. REV. 273, 319-330 (1997) (As we have seen, despite its apparent advantages, 
majority rule risks undervaluing minority interests. By outvoting the minority, the 
majority avoids confronting and evaluating minority concerns.

 
―). 

9
 See, for example, Francesco Parisi, The Market For Votes: Coasian Bargaining in 

an Arrovian Setting, 6 GEO. MASON L. REV. 745, 748 (1998) (―The inability of the 
democratic process to capture the intensity of the voters' preferences is a by-product 
of the generally espoused principle that every individual is entitled to one--and only 
one--vote.‖). 
10

 Zohar Goshen. Controlling Strategic Voting: Property Rule or Liability Rule? 70 
S. CAL. L. REV. 741, 752 (1997). 
11

 See, for example, Michael C. Jensen and William H. Meckling, Theory of the 
Firm: Managorial Behavior Agency Costs and Ownership Structure, 3 J. FINANCIAL 
ECON. 305, 308 (1976).  
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which votes are prey. 

Auction theory has developed as a branch of game theory in the 
economic literature.

12
 Through the development of sophisticated 

auctioning mechanisms, auction theorists have been able to come up 
with ways to allocate goods and services to their highest value users. 
Well-designed auctions accomplish this result by decoupling a 
bidder‘s bid from the price she will pay if she wins. To give a famous 
example, in a Vickrey auction, also known as a second price auction, 
the auctioned good is allocated to the highest bidder at the second 
highest price.

13
 The decoupling of bids and prices gives participants 

an incentive to report their valuation of the auctioned good truthfully, 
since the price they will ultimately pay does not depend on their own 
bid, but rather on some other variable they do not control.

14
 In short, 

auctions have a unique ability to reveal private information and 
overcome information asymmetries. Furthermore, they have the 
potential to do so at a lower cost than conventional market 
transactions. 

Auction theory has not been ignored by legal scholars. At the 
same time, auction theory been used sparsely and only in a limited 
range of contexts. Legal scholars have proposed that auctions could 
be used to determine the initial allocation of various rights and 
entitlements. For example, in the context of intellectual property, 
Michael Abramowicz, drawing on the work of Michael Kraemer, 
contemplated the possibility of allocating patent rights through 
auction.

15
 Similarly, one of us, inspired by the work of Paul 

Samuelson, considered the possibility of using internal auctions to 
resolve disputes between trademark and domain name holders.

16
 In 

addition, various scholars—most notably Jonathan Macey and 
Geoffrey Miller

17
—have examined the feasibility of allocating the 

right to pursue class actions via auctions. Finally, Ronald Dworkin 
                                                           
12

 See generally, C. CAMERER, BEHAVIORAL GAME THEORY: EXPERIMENTS IN 

STRATEGIC INTERACTION (2003). 
13

 William Vickrey, Counterspeculation, Auctions and Competitive Sealed Tenders, 
16 J. FINANCE 8 (1961). 
14

 Id. at 14. 
15

 Michael Abramowicz, The Uneasy Case for Patent Races over Auctions, 60 
STAN. L. REV. 803 (2007). 
16

 Gideon Parchomovsky, On Trademarks, Domain Names and Internal Auctions, 
2001 U. ILL. L. REV. 211 (2001). 
17

 Jonathan R. Macey and Geoffrey P. Miller, The Plaintiffs' Attorney's Role in 
Class Action and Derivative Litigation: Economic Analysis and Recommendations 
for Reform, 58 U. CHI. L. REV. 1 (1991). Cf. Jill E. Fisch, Lawyers on the Auction 
Block: Evaluating the Selection of Class Counsel by Auction, 102 COLUM. L. REV. 
650 (2002). 



WORKING PAPER - SUBMITTED © 2011, Abraham Bell & Gideon Parchomovsky 1/9/2012 

Governing Property by Auction 

6 

proposed that auctions could be used to determine the initial 
allocation of resources in a just society,

18
 and Ian Ayres and Jack 

Balkin suggested that disputes over all entitlements could be cost-
effectively decided through bi-lateral auctions.

19
 

To date, however, legal scholars have largely overlooked the 
potential of auctions to serve as a governance mechanism, or 
collective decisionmaking mechanism. This is surprising given that 
auctions as government mechanisms have been an important theme in 
writings on auction theory. This potential was adumbrated by 
Vickrey, Clarke and Groves, who demonstrated how auctions may be 
used to govern the provision of discrete public goods by 
municipalities.

20
 In this Article, we harness some of the important 

insights of Vickrey, Clarke and Groves to devise an improved 
governance model for common interest communities. 

Admittedly, auctions are not foolproof. Auctions operate as an 
effective social choice mechanism when bidders make decisions and 
bid independently of one another. Auctions‘ ability to reveal true 
preference is significantly diminished when bidders can act in 
coordinated fashion. In particular, theorists noted that collusive 
bidding is auctions‘ Achilles heel.

21
 Collusive bidding by several 

participants with similar interests can lead their side to victory 
contrary to the true preferences of the community. Although this 
problem cannot be fully resolved, we show that it may remedied to a 
large extent by placing a cap of the amount of units each community 
member may bid in every auction or by raising the cost of each 
additional bid unit.

22
 Each of the proposed solutions can dramatically 

                                                           
18

 Ronald Dworkin, What is Equality? Part 2: Equality of Resources, 10 
PHILOSOPHY AND PUBLIC AFFAIRS 283 (1981). 
19

 Ian Ayres and Jack Balkin, Legal Entitlements as Auctions: Property Rules, 
Liability Rules, and Beyond, 106 YALE L.J. 703 (1996). 
20

 See discussion in Part II, infra, especially text accompanying notes 170-172. 
21

 Yet, some auction mechanisms are more susceptible to collusion than others.  
See, for example, Michael H. Rothkopf, Thirteen Reasons Why the Vickrey-Clarke-
Groves Process Is Not Practical, 55 Operations Research 191, 193-194 (2007) 
(―Auction theory is generally developed on the assumption that the auction has rules 
and that these rules will be followed. In practice, some auctions are more subject to 
cheating than others, and choice of auction form may depend upon resistance to 
cheating and the reassurance that this resistance gives to participants. Vickrey 
auctions are relatively susceptible to two different kinds of cheating, and multi-item 
VCG processes are susceptible to two more kinds‖).; Lawrence M. Ausubel and 
Paul Milgrom, The Lovely but Lonely Vickrey Auction in Combinatorial Auctions 
17, 22 (Peter Cramton, Yoav Shoham and Richard Steinberg eds., 2006); ERIC 

RASMUSSEN, AN INTRODUCTION TO GAME THEORY 413 (4th ed., 2006). 
22

 See infra Part III. 
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decrease the potential for collusion without unduly compromising the 
ability of auctions to reflect participants‘ intensity of preferences and 
aggregate them into optimal decisions. In essence, we show that by 
adopting a mechanism that has some features of ordinary voting and 
some features of auctions, we can reach a collective decisionmaking 
mechanism that is superior to the voting mechanisms currently used 
by common interest communities. 

Our Article proceeds as follows. In Part I, we examine common 
interest communities, including their popularity in the United States, 
and their common governing mechanisms. Part II turns to the extant 
literature on collective decisionmaking, with a focus on auction 
theory. Part III combines the lessons of the first two parts, and offers 
our proposed auction-voting hybrid as a new governance mechanism 
for common interest communities. Part IV explores variations on the 
mechanism and addresses potential flaws. 

I. DECISIONMAKING IN COMMON INTEREST COMMUNITIES 

In this Part, we describe the history and development of common 
interest communities, before turning to their governing structures. 

A. History of Common Interest Communities 

Common interest communities have a venerable history. Some 
historians believe the concept can be traced back to ancient Babylon, 
and then to Greece and Egypt. Modern common interest communities 
derive largely from the 19

th
 century — the Napoleonic Age in Europe, 

and slightly later in the U.S. Common interest communities developed 
primarily in response to urbanization, and the attending density of 
central cities. Many residents either moved away from the city to 
common interest developments in new suburban areas or relocated to 
the center of the city to newly-formed cooperatives. Yet, American 
common interest communities did not truly gain nationwide 
popularity until the mid-twentieth century, when the combination of 
economic development and transportation technologies (especially 
automobiles) made common interest communities, and property 
ownership as a whole, a real possibility for many Americans. In the 
first decade of the twenty-first century, common interest communities 
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continue to grow in popularity.
23

 

Modern homeowners‘ associations, and condominium 
associations, the ―two basic types of residential community 
associations,‖

24
 originated in private street associations that developed 

in many American cities during the late-19
th

 and early-20
th

 centuries 
to deal with maintenance issues in the street and to enforce 
restrictions and rules in the neighborhood.

25
 Unlike modern 

homeowners‘ associations or condominium associations, these early 
associations were governed by perpetual trustees appointed by the 
developer of the community.

26
 The members of the association—the 

homeowners most affected by the decisions of the board—often had 
little input into the decisions of the board or its composition.

27
 Private 

street associations subsequently fell out of favor, though they remain 
important in certain locations, such as St. Louis.

28
 

The first form of multifamily homeownership in the United States 
emerged in the Manhattan cooperative, or co-op.

29
 The idea of the 

cooperative was first conceived in the late 1870s,
30

 and the first co-op 
was established in Manhattan in 1881.

31
 The earliest co-ops targeted 

people who did not want to live in detached homes, but wanted to 

                                                           
23

 DONNA S. BENNETT, CONDOMINIUM OWNERSHIP IN THE UNITED STATES: A 

SELECTED ANNOTATED BIBLIOGRAPHY OF LEGAL SOURCES 2 (Salmon P. Chase 
College of Law 2010). 
24

 Wayne S. Hyatt, Common Interest Communities: Evolution and Reinvention, 31 J. 
MARSHALL L. REV. 303, 319-20 (1998). 
25

 Marc A. Weiss and John W. Watts, Community Builders and Community 
Associations: The Role of Real Estate Developers in Private Residential 
Governance in RESIDENTIAL COMMUNITY ASSOCIATIONS: PRIVATE GOVERNMENTS 

IN THE INTERGOVERNMENTAL SYSTEM? (Advisory Commission on 
Intergovernmental Relations, 1989) 98. 
26

 Id. 
27

 Id. 
28

 Ronald J. Oakerson, Private Street Associations in St. Louis County: Subdivisions 
as Service Providers, in RESIDENTIAL COMMUNITY ASSOCIATIONS supra note 25, at 
55 (―A large number of St. Louis-area subdivisions function as private street 
associations, offering an important source of experience with residential community 
associations (RCAs) as providers of common residential services and neighborhood 
amenities‖ … ―In 1986, there were at least 427 street-providing private subdivisions 
in the incorporated portion of St. Louis County, which lies entirely outside the City 
of St. Louis‖). 
29

 Matthew G. Lasner, No Lawn to Mow: Co-ops, Condominiums, and the 
Revolution in Collective Homeownership in Metropolitan America, 1881-1973 36 
(March 2007) (unpublished Ph.D. dissertation, Harvard University) available at 
http://gradworks.umi.com/32/65/3265184.html. 
30

 Id. at 42. 
31

 Id. at 520. 

http://gradworks.umi.com/32/65/3265184.html
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enjoy the social and economic benefits of homeownership.
32

 The co-
op emerged at approximately the same time as the planned suburb, 
and catered to a similar socioeconomic strata, but offered smaller 
living accommodations in an urban environment, and ultimately 
proved to be less popular.

33
 

As the suburbs grew, they too spawned a form of collective 
community governance. In the 1920s, as suburban subdivisions 
gained in popularity,

34
 homeowners‘ associations often developed 

organically to counter the problems encountered by residents, such as 
enforcing restrictions, providing services, and maintaining common 
areas.

35
 There was little standardization as to the form of 

homeowners‘ association at this time.
36

 

In cities, the period between World War I and the Great 
Depression was marked by a great increase in apartment ownership in 
the form of cooperatives, going from only a few hundred suites to 
more than six thousand in New York alone.

37
 By the end of the 1920s, 

the total number of cooperatives in New York, Chicago, and 
Washington, DC, the three most popular cities for cooperatives, 
reached more than 14,000.

38
 Cooperatives also spread to other cities 

such as Philadelphia, Los Angeles, and San Francisco.
39

 The growth 
of co-ops was accompanied by several changes in co-op governance, 
such as the widespread popularity of hiring of professional 
management companies.

40
 

The Great Depression greatly reduced demand for common 
interest communities, and ultimately led to the collapse of many 
cooperatives,

41
 but, at the same time, several institutions were formed 

that would greatly influence the development of common interest 
communities, such as the Federal Housing Authority.

42
 As well, 

extant organizations such as the private sector Urban Land Institute, 
began producing standardize homeowners‘ associations and the ways 

                                                           
32

 Id. at 36. 
33

 Id. See also, KENNETH JACKSON, CRABGRASS FRONTIER: THE SUBURBANIZATION 

OF THE UNITED STATES (Columbia University Press 1985) 
34

 Weiss and Watts, supra note 25, at 98. 
35

 Id. at 99. 
36

 Id. at 99. 
37

 Lasner, supra note 29, at 91. 
38

 Id. at 205. 
39

 Id. 
40

 Id. at 95. 
41

 Lasner, supra note 29, at 204. 
42

 Weiss and Watts, supra note 25, at 99. 
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in which they were governed.
43

 

The post-war boom that followed World War II led to 
suburbanization and rapid growth in common interest communities 
both in the suburbs and in the cities.

44
 Yet, despite this expansion, 

common interest communities remained primarily in the form of 
cooperatives. In New York City alone, the number of co-op units 
increased from approximately 6,500 immediately after World War II 
to 160,000 by the end of the 1960s, more than a twenty-fold 
increase.

45
 At the same time, even with the growth of suburbs, there 

were fewer than 500 homeowner associations. The number would 
jump to 10,000 by 1970, and 150,000 by 1992.

46
 

The 1960s saw one of the most important developments to 
common interest communities in the United States: the legal 
recognition of the condominium. As opposed to most Anglo-
American concepts of property law, ―condominium ownership is 
based on statutory authority, not common law concepts.‖

47
 The model 

for American condominium statutes came from the Continent via 
Puerto Rico.

48
 In 1958, Puerto Rico adopted the Horizontal Property 

Act, which refined prior legislation from 1951.
49

 This law, together 
with the Federal Housing Administration‘s 1962 model condominium 
statute,

50
 served as the model for the many early condominium 

statutes, or ―first generation‖ statutes, in American states.
51

 As with 
nearly all property law, legal condominium rights were developed at 
the state level.

52
 State after state enacted laws explicitly recognizing 

the condominium form of property ownership.
53

 Hawaii and Arkansas 
led the way by being the first states to statutorily recognize 

                                                           
43

 Id. at 100. 
44

 Lasner, supra note 29, at 208, 315-319. 
45

 Id., at 220. 
46

 EVAN MCKENZIE, PRIVATOPIA: HOMEOWNER ASSOCIATIONS AND THE RISE OF 

RESIDENTIAL PRIVATE GOVERNMENT 11 (Yale University Press 1996). 
47

 DAVID A. THOMAS, THOMPSON ON REAL PROPERTY (2
nd

 2004) 237. 
48

 Bennett, supra note 23, at 5. 
49

 Id. 
50

 U.S. Federal Housing Admin,, Dep‘t of Housing & Urban Development. Model 
Statute for Creation of Apartment Ownership (Form 3285. 1962). 
51

 John E. Cribbet, Condominium – Home Ownership for Megapolis? 61 MICH. L. 
REV. 1213, 1218 (1963). 
52

 Charles E. Ramsey, Condominium, 9 PRAC. LAW., 22, at 14 (1963). Cf. Abraham 
Bell & Gideon Parchomovsky, Of Property and Fedearalism,115 YALE L. J. 72 

(2005) (exploring the federalist foundations of U.S. property law and proposing a 
way to increase interstate competition over property forms.).  
53

 Bennett, supra note 23, at 7. 
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condominiums.
54

 Within four years, 43 states had passed 
condominium-enabling statutes, and by 1969, Vermont became the 
last state to enact a condominium statute.

55
 The interest in 

condominiums displaced the interest in cooperatives, since they 
liberated ―homeowners from board members‘ whims, one of the great 
communal tyrannies of collective living.‖

56
 The doors were opened to 

mass expansion of condominiums at the federal level in 1961 by 
Section 234(c) of the National Housing Act, which extended the 
Federal Housing Administration‘s mortgage benefits to 
condominiums

57
 

Unlike cooperatives, which developed and evolved mainly 
around New York City, condominium production centered in southern 
Florida.

58
 Condominiums in southern Florida catered largely to the 

flood of older families who settled into the area, and who appreciated 
the additional services that could be provided by a community 
development.

59
 

The 1960s also saw the introduction of planned unit 
developments, which were large groupings of mixed-use 
developments, including properties specialized for housing, 
recreation, commercial, or industrial uses.

60
 These developments 

spurred the need for better organized and standardized homeowners‘ 
associations, led by the efforts of the Urban Land Institute.

61
 

By the 1970s, cooperatives, condominiums and suburban-style 
attached houses became very popular nationwide and comprised the 
major share of new owner-occupied housing.

62
 Since that time, the 

share of common interest housing among all newly constructed 
owner-occupied homes has fluctuated, ranging from a low of 7% to a 
high of 37%.

63
 In the first decade of the twenty-first century, there has 

been a consistent uptrend.
64

 Specifically, the United States Census 
Bureau estimates that the number of cooperatives and condominiums 
has consistently risen, to almost 7 million units in 2005.

65
 Among all 

                                                           
54

 Id. 
55

 Id. 
56

 Lasner, supra note 29, at 208. 
57

 Id. at 13. 
58

 Lasner, supra note 29, at 428. 
59

 Id. 
60

 Weiss and Watts, supra note 25, at 100. 
61

 Hyatt, supra note 24, at 319. 
62

 Lasner, supra note 29, at 212. 
63

 Id. 
64

 Id. 
65

 Id. at 213. 
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existing owner-occupied homes (not just new construction), there has 
been a consistent increase in the percentage that are identified as 
cooperatives and condominiums since 1940, increasing from 
essentially 0% at that time to almost 10% in 2005.

66
 At the same time, 

the percentage of single-family detached houses has decreased 
slightly from 86% in 1940 to 82% in 2005.

67
 Numerically, the number 

of cooperatives and condominiums increased from around 400,000 in 
1970 to more than 1.7 million in by the start of 1975.

68
 

Condominiums so gained in popularity during this time that some 
experts declared the rental apartment obsolete.

69
 

As condominiums became increasingly popular, the first 
generation condominium statutes began to show their age.

70
 In 

response to these problems, many states enacted ―second generation‖ 
statutes based upon the Uniform Condominium Act, which was 
approved by the National Conference of Commissioners on Uniform 
States Laws in 1977, and amended in 1980.

71
 These second 

generation statutes addressed various flaws in condominium 
governance, largely through disclosure requirements.

72
 These statutes 

also standardized the guidelines for the operation of many 
condominiums.

73
 By 2003, fourteen states had adopted the Uniform 

Condominium Act in its entirety; three other states and the District of 
Columbia had substantially based their condominium legislation on 
the act, and six additional states operated under the Uniform Common 
Interest Ownership Act, which is considered a ―third generation‖ 
statute, as it is a more complex and clarified version of Uniform 
Condominium Act.

74
 

Most recently, the number of residents in common interest 
communities in the United States increased from 2.1 million in 1970 
to 62 million in 2010, an increase of 2,852%,

75
 while at the same time 

                                                           
66

 Id. at 214. 
67

 Lasner, supra note 29, at 214-15. 
68

 Own a Home, Escape Chores, Save Taxes – It‟s Catching On, U.S. NEWS AND 

WORLD REPORT, Dec. 7, 1970, at 88-89; Why Rush to Condominiums is Picking Up 
Speed, U.S. NEWS AND WORLD REPORT, Aug. 6, 1973, at 48-49; Condominiums – 
Why All the Complaints, U.S. NEWS AND WORLD REPORT, Jun. 24, 1974, at 49-50. 
69

 Why Rush to Condominiums is Picking Up Speed. 
70

 Bennett, supra note 23, at 14. 
71

 Id. 
72

 Id. 
73

 Id. 
74

 8-54A RICHARD R. POWELL, POWELL ON REAL PROPERTY, § 54A.02. 
75

 Industry Data, Community Associations Institute, available at 
http://www.caionline.org/info/research/Pages/default.aspx (last accessed Dec. 14, 
2010). 
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the population of the United States increased from 205 million to 
approximately 310 million, an increase of only 51%.

76
 While it is not 

clear how long the upward trajectory of common interest ownership 
in the United States will continue, there are no signs yet of any 
slackening in common interest communities‘ popularity. 

B. Governing Mechanisms in Common Interest Communities 

 1. Mix of rights and laws 

Common interest communities in the United States are formed in 
a variety of ways and governed through a variety of structures, but 
their governing mechanisms can roughly be grouped into three main 
types: homeowners‘ associations, condominium associations, and 
cooperative organizations, each of which is further examined below. 

Nearly all forms of common interest communities employ a mix 
of property law and corporate governance to govern the community. 
In homeowner and condominium associations, each owner owns a 
separate unit, and servitudes are the primary legal means for binding 
owners together.

77
 Servitudes are binding bilateral agreements 

enforceable under property law,
78

 and each of the many owners has to 
be bound to the same set of servitudes, which can then be enforced by 
any owner against another owner. In homeowner and condominium 
associations, the servitudes are generally aggregated in a large 
document called the covenants, conditions, and regulations.

79
 

                                                           
76

 U.S. POPClock Projection, U.S. Census Bureau, available at 
http://www.census.gov/statab/hist/HS-01.pdf; 
http://www.census.gov/population/www/popclockus.html (last accessed Dec. 10, 
2010). 
77

 Lee Anne Fennell, Contracting Communities, 2004 U. ILL. L. REV. 829, 830 
(2004) (―These private developments, which go by a variety of names in the 
literature, are remarkably diverse. They can be either gated or ungated, can 
comprise anything from a single condominium building to a large neighborhood of 
single-family homes, and may be targeted at consumers in a variety of income 
strata. However, all such developments are organized around the same principle: the 
use of servitudes to privately control land use‖); REST. 3d PROPERTY: SERVITUDES, 
§ 6.2  (―A ‗common-interest community‘ is a real-estate development or 
neighborhood in which individually owned lots or units are burdened by a servitude 
that imposes an obligation that cannot be avoided by nonuse or withdrawal‖) 
(2000). 
78

  REST. 3d PROPERTY: SERVITUDES, § 1.1  (―A servitude is a legal device that 
creates a right or an obligation that runs with land or an interest in land‖) (2000).  
79

 David C. Drewes, Note, Putting the „Community‟ Back in Common Interest 
Communities: A Proposal for Participation-Enhancing Procedural Review, 101 
COLUM. L. REV. 314, 316 (2001). 
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Unfortunately, servitudes cannot provide a full legal framework for 
governing common interest communities. The servitudes can assure 
that owners refrain from using their properties in certain ways, and 
that they contribute to maintaining common properties. But servitudes 
cannot, in themselves, resolve new issues as they come along. 
Traditionally, property law has focused on the decisionmaking power 
of individual owners. Thus, even where all the owners are bound by 
the same servitudes, owners have a great deal of autonomy and 
property law provides few tools for making new collective decisions 
and enforcing compliance. Consequently, common interest 
communities have had to adopt legal forms of common 
decisionmaking from other areas of the law. It is the corporate model 
that most dominates common interest community governance today.

80
 

Co-ops go a step further. Owners do not even own the units in 
which they reside; they own only shares in the cooperative, which 
owns all the realty. Thus, cooperative organizations need not use 
servitudes, and corporate law plays a far more dominant role in 
arranging the owners‘ mutual rights. Property law typically plays a 
role among fellow owners only insofar as the law of leaseholds is 
relevant. 

The different types of common interest communities also differ 
widely in their division between commonly owned and individually 
owned property. Communities with homeowners‘ associations are 
―typically used in projects comprised of single-family detached or 
attached houses, in townhouse projects, or in cluster home projects. In 
a homeowners association, the owner owns the lot and any 
improvements on it. The association owns and maintains the common 
area.‖

81
 In other words, homeowners associations offer the greatest 

proportion of privately owned property and the smallest amount of 
common property, since owners usually own the entirety of the 
buildings in which they live. 

Owners of condominiums, in contrast, ―acquire a fee simple 
ownership in the unit, together with an undivided tenancy in common 
interest with other unit owners in the common areas.‖

82
 The 

condominium owner therefore has ―exclusive ownership of the 
interior of his or her apartment unit,‖ but not the surrounding common 
areas.

83
 The common areas in which the condominium owner has a 

common interest consist of ―basically all areas of the property outside 
                                                           
80

 Id. at 317. 
81

 Hyatt, supra note 24, at 320. 
82

 Bennett, supra note 23, at 17. 
83

 Id. at 7. 
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the individual apartment spaces.‖
84

 Part of the reason condominiums 
have gained popularity over the past few decades is that owners all 
share in the maintenance costs of common amenities, such as 
clubhouses and swimming pools.

85
 Additionally, retirees and second-

homeowners often want the ―emotional and physical security of 
neighbors above and below and the freedom to leave home for months 
without worry of burglary.‖

86
 

In cooperatives are, owners have common ownership of all parts 
of the property, though the common ownership is not based in 
property. In cooperative organizations, buyers purchase shares in a 
corporation that owns the entire structure. Shareholders receive long-
term leases granting rights to occupy a particular space within the 
larger structure.

87
 Thus, shareholders‘ rights in ―private‖ spaces are 

those of leaseholders and partners in the corporations, while their 
rights in ―common‖ spaces are simply those of partners in 
corporations. In none of the spaces are shareholders ―tenants in 
common‖ as the term is used in property law.

88
 

 2. Governance 

While the mix of law and property rights characterizing 
homeowners‘ associations, condominium associations, and 
cooperatives differ, their decisionmaking mechanisms are actually all 
quite similar. 

A condominium is governed by the condominium association. 
While the owners of a condominium form the association,

89
 with 

membership mandatory and a condition of ownership,
90

 the 
association is generally a separate legal entity. The association usually 
―has the power to govern the community and to provide for the care, 
upkeep, and physical maintenance of the common elements,‖

91
 but the 

association, in turn, usually delegates this power to a board, which is 

                                                           
84

 Id.  
85

 Id. 
86

 Lasner, supra note 29, at 490. 
87

 Id. at 38. 
88

 See generally, Richard Siegler and Eva Talel, Cooperatives and Condominiums: 
Cumulative Voting Revisited, NEW YORK LAW JOURNAL, May 4, 2005 (advising 
prospective cooperative shareholders of their rights under the Business Corporation 
Law of New York state). 
89

 Bennett, supra note 23, at 21. 
90

 Id. at 21. 
91

 Id. 
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elected by the condominium‘s owners.
92

 In a condominium‘s early 
stages, this board is usually made up of appointees of the developer, 
since the developer still owns most of the units of a given 
condominium.

93
 As more and more units get sold, however, the 

makeup of the board gradually changes to represent the new owners.
94

 
The board ―is responsible for making all the business decisions that 
affect the association. It has fiduciary responsibility, legal oversight, 
and overall management responsibility for all of the association‘s 
business‖

95
 

The constitutive document of a condominium is called a 
declaration, or master deed.

96
 If we analogize a condominium to a 

state, the declaration would be its constitution, as it is the most basic 
law governing the condominium and ―provides an overview of the 
administration of the condominium project.‖

97
 Legally, a 

condominium declaration has been held to be ―more than a mere 
contract delineating the mutual rights and obligations of the parties. It 
also assumes some of the attributes of a covenant running with the 
land, circumscribing the extent and limits of the use and enjoyment of 
real property.‖

98
 The declaration is often very difficult to amend.

99
 

The Uniform Condominium Act recommends that residential 
condominiums require at least 67% of the votes of the association to 
amend the declaration.

100
 

After the declaration, the next most important document 
governing a condominium is its bylaws. The bylaws are the rulebook 
by which the association and the board function.

101
 Bylaws provide a 

specific infrastructure under which the condominium will be 
governed.

102
 The bylaws are more specific than the declaration in that 

they spell out ―the policies and procedures that will be employed in 
the everyday governance and administration of the complex.‖

103
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 Id. 
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 Id. 
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 Id. at 16. 
97

 Id. at 17. For further discussion of the analogy between common interest 
communities and states, see Uriel Reichman, Residential Private Governments: An 
Introductory Survey 43 U. CHI. L. REV 253 (1976). 
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 Bennett, supra note 23, at 17. 
99

 Id. 
100

 UNIFORM CONDOMINIUM ACT § 2-117 (1980). 
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 Bennett, supra note 23, at 18. 
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 Id. 
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 PATRICK E. KEHOE, COOPERATIVES AND CONDOMINIUMS 19 (1974). 
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At its most basic level, a condominium is governed by its rules 
and regulations. The rules of a condominium state the rules of 
behavior of the condominium and, like the declaration and bylaws, 
are binding on each owner.

104
 Usually, ―condominium documents do 

not subject the rule-making authority of the board to unit owner 
agreement or vote. Most often, however, the board is required to 
distribute to each unit owner a copy of any rules that it has 
adopted.‖

105
 

Planned suburban developments are governed much the same as 
condominium associations above. As noted above, owners in a 
planned development possess the most traditional property rights of 
all owners of property in the common interest communities. 
Homeowners‘ associations are also governed by their own bylaws, 
rules and regulations, which govern the maintenance of common 
areas and potential improvements to these areas.

106
 One slight 

variation to the traditional homeowners‘ association governing 
structure is found in large scale planned developments and planned 
unit developments. These developments may include a great number 
of units and include properties for different uses, such as residential, 
commercial, and industrial.

107
 In order to adequately govern such 

large and diverse interests, the structure that often exists is the 
formation of more than one association. An umbrella association, or 
master association, will ―maintain the property and facilities common 
to the entire development, and often negotiates the provision of 
services for the smaller associations representing each part of the 
development.‖

108
 The smaller associations, often representing owners 

by geographic area or land use, will then ―oversee whatever structures 
or properties are common to their own section.‖

109
 The relationship 

between the umbrella association and the smaller associations it 
ostensibly represents varies greatly depending on the development.

110
 

Within each association, the decisionmaking processes appear to be 
very similar to that of condominium associations. 

Cooperatives, in contrast to the two organizations studied above, 
operate largely as a corporation that is incorporated in its native 
state.

111
 Cooperatives largely exist at the pleasure of local corporate 
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 Bennett, supra note 23, at 18. 
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laws and are restricted by these laws.
112

 The first cooperatives elected 
a board of directors, who had responsibility for the maintenance and 
daily governance of the cooperative.

113
 This practice has survived into 

modernity, although now boards largely delegate their maintenance 
roles to professional management companies and are responsible for 
issues such as hiring and supervising staff, keeping books, paying 
property taxes, and approving all sales and sub-leases.

114
 One of the 

more important duties of the board, one for which there is usually no 
counterpart in homeowners‘ associations and condominium 
associations, is to evict and rent out a shareholder‘s unit if he fails to 
pay maintenance charges attributed to him.

115
 

 3. Decisionmaking 

The actual decisionmaking processes in homeowners‘ 
associations, condominium associations, and cooperatives are all 
actually quite similar, despite their drastic differences of legal form. 

Decisions regarding the common interest community, in all cases, 
are made by a separate legal entity, often called the association, that 
represents all the owners. Owners of the units, shares or subdivisions 
may be members in the association, or they may be represented 
through shares.

116
 Either way, the association generally does not make 

decisions itself.
117

 Rather, the association generally delegates its own 
decisionmaking power to an executive board, which bears the 
responsibility of maintaining common areas and enforcing the 
communities‘ rules and regulations.

118
 

Decisions in the condominium association may be made by a 
variety of methods, but are generally done by majority vote, although 
owners may bet different numbers of votes, generally depending on 
the size of the unit. In condominiums, for example, the allocation of 
votes was traditionally based on the value of the unit.

119
 Under the 
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113
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115

 Lasner, supra note 29, at 204. 
116

 RESIDENTIAL COMMUNITY ASSOCIATIONS supra note 25, at 10. (noting the 
distinction between homeowners‘ association and cooperative association). 
117

 Id. (―Virtually all RCAs are governed by an elected board of directors‖). 
118

 REST. 3d PROPERTY: SERVITUDES §§ 6.6, 6.8 (noting that the community has the 
powers to manage acquire and improve the common property as well as enforce its 
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board) (2000). 
119

 Comment 1, UNIF. CONDOMINIUM ACT, §. 2-107. 
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Uniform Condominium Act, however, the allocation of votes is often 
based on parameters unrelated to the value of a unit, such as, in most 
cases, the area of the unit.

120
 

In addition, each owner (or member of the association) has the 
right to participate in the election of the board.

121
 As with association 

votes, the number of votes each owner gets in electing the board 
varies depending on the community. 

The actual voting in the association for members of the board of a 
common interest community usually occurs in one of two ways: 
traditional voting or cumulative voting. Under a traditional voting 
system, a process to which the majority of common interest 
communities adhere, each owner votes his entire allotment of votes 
for a certain candidate for a certain board seat, and the top vote-
getters for each seat are then elected to the board. Under this method 
of voting, a coalition of 50% plus one vote could theoretically remain 
in unanimous control of a board indefinitely. A minority of owners 
under this voting system may be systematically excluded from board 
membership.

122
 

Cumulative voting, however, tends to give minorities a much 
greater voice in decisionmaking.

123
 Cumulative voting ―is a system 

permitting minority shareholders to concentrate their votes to secure 
representation on a board. Each shareholder is entitled to multiply the 
number of shares owned by the number of directors to be elected and 
cast the product for one or more candidates.‖

124
 The policy underlying 

cumulative voting is to empower ―minority [owners] to elect [board 
members] protective of their interests.‖

125
 This method of voting is 

still relatively rare, however, and generally only used for the limited 
purpose of electing board members.

126
 For example, under the 

Uniform Condominium Act, cumulative voting can only be used for 
the purposes of electing members of the executive board, and only 

                                                           
120

 Id. at comment 3. 
121

 RESIDENTIAL COMMUNITY ASSOCIATIONS supra note 25, at 10 (―Board members 
are chosen from among the unit owners, and votes are apportioned on the basis of 
ownership‖). 
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 See, for example, in the context of Corporate Law, Sanjai Bhagat and James A. 
Brickley, Cumulative Voting: The Value of Minority Shareholder Voting Rights, 27 
J. LAW & ECON. 339 (1984). 
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 Id at 339-340. 
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then if it is allowed for in a condominium‘s bylaws.
127

 Similarly, for 
cooperatives, cumulative voting is often only allowed if it is provided 
for in the certificate of incorporation, a cooperative‘s most basic 
constitutive document.

128
 

With regard to the daily governance of common interest 
communities by their respective boards, cumulative voting is 
generally nowhere to be seen. Boards typically make decisions by a 
simple majority or plurality vote of the board.

129
 Even when a 

common interest community‘s bylaws require a vote of the entire 
association for a purpose other than electing board members, often all 
that is required is a plurality, majority, or supermajority of votes.

130
 

Thus, while the actual legal structure of common interest 
communities does vary greatly, their decisionmaking processes are 
often quite similar, if not identical. 

In practice, there have been numerous complaints the ways in 
which boards exercise their power.

131
 Evan McKenzie objects to the 

means by which the boards take and maintain authority. He notes that 
―[s]ometimes the boards simply vote themselves into perpetual power, 
since they can prevent opponents from voting or running for election 
by suggesting that the upstarts are not in good standing with the 
[homeowners‘ association]…. These elections can make Broward 
County look like the epitome of fair voting.‘‖

132
 

The substance of the boards‘ decisions is often criticized as well. 
Unfortunately for owners who find themselves on the wrong side of a 
board‘s decisions, judicial scrutiny generally gives great deference to 
the decisions of common interest community boards.

133
 Quarrels 

between owners and association boards or among owners are legion, 
and frequently find their way into court.

134
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C. The Problem with Common Interest Community Governance 

It is not surprising that decisionmaking in common interest 
communities is oft-criticized. Collective decisionmaking is rarely 
easy, and the rules of common interest communities do not promise 
any improvement on the usual set of difficulties. There are two major 
problems that can be expected with collective decisionmaking as it 
practiced by common interest communities. First, the community 
does not make collective decisions itself. Rather, the community 
delegates its decisionmaking power to a small number of 
representatives that constitute the board. Whenever agents make 
decisions in place of their principals, there is a potential problem that 
the agents may act in service of their own interests, rather than those 
of the people who empowered them. There is an enormous literature 
in the fields of corporate law and public choice outlining the 
expectation that decisionmaking by representatives will suffer from 
an ―agency problem.‖

135
 This literature is matched by a seemingly 

endless parade of real-life instances in which representatives fulfilled 
the dire predictions of models focused on agency problems.

136
 

The second problem is more complex but no less disturbing. 
Simply put, even where decisions are made directly by the 
community, without representatives acting as intermediaries, it is very 
difficult to arrive at a result that reflects the community‘s true 
preferences. Preferences collectively expressed through voting can be 
unstable. Indeed, Kenneth Arrow famously showed that given certain 
conditions, voting cannot possibly lead to a decision that truly 
expresses collective preferences.

137
 This famous result is known as 

―Arrow‘s Impossibility Theorem.‖
138

 Even if the conditions of 
Arrow‘s Impossibility Theorem are not met, the outcome of votes can 
be manipulated by chairpersons and subject to majority oppression of 
minority interests.

139
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Additionally, up-or-down voting simply measures the number of 
people who favor and oppose a proposal, but not the intensity of their 
preferences. The result is that an up-or-down vote may make it seem 
like there is overwhelming support for a proposal when, in actuality, 
the proposal leads to a great deal of net unhappiness in the 
community, given the intense disapproval of some compared to the 
mild approval of many.

140
 Otherwise stated, up-or-down voting 

mechanisms give majorities the ability to profit at the expense of 
minorities. Majorities can approve projects that produce a slight 
benefit for a large group while placing large costs on a small group.  

Interestingly, there have been a handful of studies on voting 
mechanisms in common interest communities that have examined the 
role of developers in making the best of the poor tools available to 
them. Yoram Barzel and Tim Sass, for example, argued optimistically 
that developers of common interest communities tend to choose 
voting mechanisms that reduce the power of majorities to exploit 
minorities.

141
 Developers do this by linking voting power to 

assessments, homogenizing units sold, and selectively requiring 
super-majority voting. Danny Ben Shahar and Eyal Sulganik cast 
doubt on this optimistic assessment, noting that a variety of factors, 
including variant ex ante estimations of the likelihood of future 
disagreements may lead to very different voting rules.

142
 Both the 

optimistic and pessimistic views acknowledge that any voting rules 
will leave collective decisionmaking subject to the usual flaws of 
voting. They argue only about the ability of developers to establish 
voting rules that minimize the costs entailed in voting by varying 
unanimity requirements. In other words, even in the best case 
scenario, voting in common interest communities will necessarily 
produce flawed collective decisions. 

Given these obvious flaws of decisionmaking in common interest 
communities, why are voting and delegation so popular? The obvious 
answer is the absence of a better alternative. Direct community 
management, without delegation to a board, is time-consuming and 
unpalatable. And most people are unaware of any collective 
decisionmaking processes that are superior to basic voting.  

As we show in the next part, this common impression is wrong. 
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There is an alternative to voting that helps aggregate community 
voices and better reflects the collective community preferences. The 
alternative can be found in the realm of auction theory. While we do 
not suggest that auctions can or should be directly used for common 
interest community governance, we do show that the insights of 
auction theory can be used to produce a hybrid decisionmaking 
process that greatly improves on the standard voting systems used in 
common interest community governance. 

II. AUCTIONS AND COLLECTIVE DECISIONMAKING 

In order to understand how auction theory can help in the 
governance of common interest communities, it is necessary to 
understand auction theory. Laypeople often think of auctions as a 
specialized purchase mechanism for certain discrete existing assets, 
such as artworks or spectrum. Prima facie, one would think that 
auctions can have nothing to do with the governing of common 
interest communities. But auctions can serve a much broader role. 
Auctions are a specialized way of getting many people to opine 
together on a subject, while expressing the intensity of their 
preferences. Thus, auctions can be used not merely to allocate goods; 
they may also be used, more generally, to determine which goods or 
decisions should be produced. They may be used to determine future 
courses of action or leaders. Indeed, social scientists view auctions as 
a type of collective choice mechanism and auction theory as a subset 
of social choice theory. Auction theory shows that auctions may be 
usefully applied in a wide range of cases. Auctions should therefore 
be thought of as an alternative to voting—the more common legal 
mechanism for aggregating social choice. 

Auctions have an important and inherent advantage over voting. 
Unlike ordinary voting, auctions reflect the intensity of the preference 
of the individual participants. Voting views every participant‘s 
expression as equal, whether it stems from near-indifference or from 
fanatic devotion, and it can thus confuse mild inclinations for 
profound preferences. In auctions, participants do more than simply 
say yes by bidding, or no by declining to bid. They also indicate 
numerically the value they attach to the bid, and thereby show how 
intensely they desire a particular outcome. 

Essentially, auctions are ―stylized markets with well-defined 
rules.‖

143
 The customized rules of auctions permit their use even in 

                                                           
143

  RASMUSSEN, supra note 21, at 386. 



WORKING PAPER - SUBMITTED © 2011, Abraham Bell & Gideon Parchomovsky 1/9/2012 

Governing Property by Auction 

24 

settings that would ordinarily not be thought of as appropriate for 
markets. As we will show, while many community decisions cannot 
be adequately made in ordinary markets, due to free-riding, auctions 
can provide a vehicle for introducing some of the benefits of markets 
without also incorporating all the drawbacks. Properly designed, the 
auctioning process can induce auction participants to reveal their true 
valuations of the auction object, and thereby ensure decisions that 
truly reflect the will of auction participants. The remainder of this Part 
is divided into two sections. In section A, we provide a general 
introduction to the auctions literature. In section B, we turn to the 
Vickrey-Clarke-Groves mechanism, which is particularly aimed at 
collective decisionmaking. We extract the particular features that will 
help us form our own proposal for governing common interest 
communities. 

A. Terminology and Typology 

Auctions are amenable to several classifications,
144

 four of which 
are important for our purposes. First, auctions can be classified by the 
way the value of the auctioned object is determined.

145
 According to 

this classification, auctions come in three varieties: private-value 
auctions, common-value auctions, and correlated-value auctions.

146
 In 

a private-value auction, each bidder knows precisely how much she 
values the auctioned object, and her valuation does not depend on 
those of other bidders.

147
 An example of a private-value auction is an 

art auction in which the buyers intend never to resell.
148

 In theory, a 
bidder's valuation should be unaffected by learning of other bidders' 
valuations. 

In a common-value auction, by contrast, the ―objective‖ value of 
the object is identical for all bidders, but the valuations of the bidders 
differ as they reflect the private information available to each 
bidder.

149
 An example of a common-value auction is bidding on an oil 

lease. The value of the lease depends on the amount of oil in the 
reservoir. Each bidder has an estimate as to what that amount might 
be. Yet, this estimate may change in response to informational signals 
from other bidders. 
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Finally, in a correlated-value auction, the valuations of the 
bidders are correlated, but the values they ascribe to the auctioned 
object may differ.

150
 As a practical matter, all auctions in the real 

world are correlated-value.
151

 

A second way to classify auctions is procedural, that is, by the 
way the bidding process occurs. This classification breaks up auctions 
into two general types: open-bid auctions and sealed-bid auctions.

152
 

In an open-bid auction, the bidders announce their bids publicly.
153

 
The typical example of an open-bid auction is an oral auction. The 
open bidding provides bidders with updated information about their 
peers' valuations, enabling each bidder to react to this information by 
adjusting her bid. In a sealed-bid auction, each bidder has only one 
chance to bid and revise the bid amount in response to the bids of 
others.

154
 Accordingly, the informational basis of the bidders in a 

sealed-bid auction is different from that of the bidders in an open 
auction. 

Open bid auctions come in two prototypical varieties: an 
ascending price auction, a descending price auction.

155
 In an 

ascending price auction, the price rises continuously until one bidder 
emerges with the highest price offer. There are several variants on the 
ascending price auction; confusingly, ascending price auctions in 
general are called English auctions, but there are sub-types bearing 
other national names, such as the Japanese auction.

156
 In the Japanese 

auction, popular among auction theorists, the price goes up in 
predetermined increments announced by the auction administrator and 
no bidder can ―jump‖ the price unilaterally.

157
 Bidders gradually drop 

out of the auction, and once a bidder quits, she is out of the auction, 
and cannot jump back in. The highest value bidder must therefore 
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wait until all others quit the auction. The optimal strategy for bidders 
is to bid the moment at which the second to last person quits the 
auction.

158
 

A descending price auction is essentially the mirror image of an 
ascending price auction. In a descending price auction, the price 
continuously drops. Bidders wait until the price falls below their 
reserve price, at which point they are expected to bid on the auctioned 
off object.

159
 Waiting beyond that point runs the risk that the object 

will be given to another bidder who bids more expeditiously. In this 
model—which is widely known as a Dutch auction based on its 
longstanding use to auction off flowers in markets in the 
Netherland—the auction comes to a close when the object of the 
auction is sold off. Descending price auctions are suited for situations 
in which there are multiple units of an asset (say, flowers) and the 
bidders are heterogeneous in their price preferences. This design is 
intended to induce the high value bidders to bid swiftly and not wait 
for the price to drop. 

A third way to classify auctions is by the price the winner of the 
auction has to pay.

160
 This classification applies only to sealed-bid 

auctions, dividing them into first-price auctions, and second-price 
auctions. In a first-price, sealed-bid auction, the highest bidder wins 
the auction and pays her actual bid. Thus, her best strategy is to try an 
outbid by the smallest margin possible the second highest bidder. 
First-price sealed-bid auctions are used to allocate mining rights in 
government land and also in sales of artworks and real estate.

161
 The 

main problem with this auction type is that it does not provide bidders 
with an incentive to reveal their true reserve price. Since the bid 
amount determines both the winner of the auction and the price she 
must pay, bidders have an incentive to submit a bid that would put 
them just minimally ahead of the second highest bidder. Doing so 
enables them to get the object of their desire at the lowest possible 
price. In other words, bidders maximize their surplus from the auction 
by bidding not their reserve price, but the expected second-highest bid 
plus a minimal amount. However, since the valuations of rival bidders 
are private information, there is always the risk of mistakes. Every 
bidder knows that other bidders will not be bidding their reserve price 
either. With everyone basing their bids on guesses of others‘ 
valuations, it may well turn out that the highest bid is not submitted 
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by the person with the highest reserve value, but rather, by the best 
guesser. The result will be an auction that allocates the object to a 
less-than-optimal owner. 

A second-price sealed-bid auction solves this problem. In a 
second-price, sealed-bid auction, also known a ―Vickrey auction,‖

162
 

the highest bidder wins the auction but pays the second highest bid. In 
this type of auction, a bidder's best strategy is to bid her true valuation 
because the price she might eventually pay does not depend on her 
bid; the bid only determines who wins the auction.

163
 Thus, a Vickrey 

auction eliminates the incentive to bid strategically, and induces 
truthful bidding.

164
 

There are some variations on second-price bidding, of which 
perhaps the best-known is the auction system used by eBay. eBay 
employs a proxy bidder auction, in which bidders tell eBay their 
secret maximum price, and eBay then employs software proxies to 
make bids in incremental increases so as to just exceed the highest 
competing bid without going over the maximum price.

165
 The 

outcome is quite close to the second-price auction: bidders should 
state their true reserve price to the system, knowing that the actual 
price to be paid will be determined by the second-highest, rather than 
highest bidder. Interestingly, a number of empirical studies have 
shown that eBay bidders do not follow the predicted model of bidding 
behavior, and, instead, submit several secret maximum prices to eBay, 
increasing the number toward the closing hours and minutes of an 
auction.

166
 The reason for this is that the timing rules of the auction 

make it worthwhile to hide reserve values until very late in the hopes 
of benefiting from a competitors failure to submit a competing bid in 
time.

167
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B. The Vickrey-Clarke-Groves Mechanism 

The Vickrey-Clarke-Grove (VCG) mechanism is the result of the 
work of William Vickrey in the 1960s, and the follow-up work of 
Edward Clarke and Theodore Graves in the 1970s. 

Vickrey is credited with having pioneered the use of game theory 
to analyze auctions.

168
 Vickrey realized that in first price auctions 

with sealed bids, participants don‘t bid their true reserve values; 
rather, they bid based on their estimates of others‘ evaluations of the 
auctioned item. First-price sealed-bid auctions, in other words, are 
elaborate games in which each participant attempts to out-guess the 
other participant‘s bidding strategy. Using his new approach to 
analyzing auctions, Vickrey demonstrated that standard sealed bid 
first price auctions should not be expected to lead to bidding at one‘s 
true reserve price, because bidders will act strategically in light of 
others‘ suspected bids. Additionally, he showed that the result might 
be a misallocation of the good to a bidder who does not attach the 
highest value to the goods. This is because bidders might bid too low, 
based on their evaluation of others. Finally, Vickrey observed that 
changing the rules of pricing could alter the dominant strategy, and 
lead bidders to declare their true reserve prices.

169
 

Vickrey‘s insight transformed auctions. Vickrey had discovered a 
way to ensure—at least in theory—that sealed-bid auctions would 
lead to optimal allocation of goods, with payment at the actual value 
that buyers attached to the goods. But this insight proved to be of 
secondary importance. What was more striking was that Vickrey‘s 
insight could be turned on its head. Vickrey had presented his 
mechanism as a way to induce truth-telling and improve sealed-bid 
auctions. However, once the mechanism existed it didn‘t need to be 
used to allocate a good by means of truth-telling, it could be used just 
for inducing truth-telling without bothering to allocate a good at all. 
Although at first blush this difference may seem subtle, upon closer 
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inspection, it becomes apparent that the difference is of great practical 
significance. This is because it now became possible to use auctions 
as a generalized mechanism for getting people to reveal secret 
information. Auctions would no longer be seen only as pricing 
mechanisms for existing goods. More broadly, they would be seen as 
tools for revealing individual preferences and aggregating them. In 
this capacity, auctions came to represent an important instrument of 
social choice. Specifically, auctions could now help guide 
policymakers in deciding which policies to adopt and implement. 

Vickrey‘s seminal paper came coupled with a specific suggestion 
for pricing rules that would induce truth-telling. Vickrey proposed the 
second-price auction—allocating the good to the highest bidder at the 
second-highest price. This auction mechanism later proved the basis 
for suggestions to use Vickrey auctions as ways to make decisions 
collectively. 

Edward Clarke was the first person to point out the possibility of 
using Vickrey‘s insights in the context of ―allocational decisions 
involving public goods.‖

170
 Clarke suggested that Vickrey auctions 

could help resolve the paradox of supplying public goods. On the one 
hand, private markets will not supply public goods due to high 
transaction costs and free riding.

171
 On the other hand, governments 

will likely make mistakes in providing public goods, because 
beneficiaries have every reason to lie about their preferences for the 
good. Particularly if beneficiaries are required to pay for the benefit 
they receive from the public good, they will under-report the benefit 
they derive from public goods.

172
 

Drawing on Vickrey‘s analysis of auctions, Clarke suggested 
using a Vickrey auction to extract from beneficiaries true information 
about their actual preferences for the public good. As in Vickrey 
auctions, allocational decisions would be divorced from pricing 
decisions. The government should provide a public good based on the 
sum of revealed demand from bidders. However, bidders should pay a 
price based on others‘ demand, rather than their own revealed 
demand.

173
 Clarke‘s price-setting mechanism ensured that the total 

amount of the contributions would always equal or exceed the total 
supply cost.

174
 In other words, the mechanism guarantees that 
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contributions will cover the cost of provision. It balances the budget. 

Another pivotal contribution that complemented the work of 
Vickrey and Clarke was made by Theodore Groves. While Groves 
made several important contributions in this context, for our current 
purposes, we will focus on his pioneering article from 1973.

175
 

Groves too harnessed auction theory to tackle the challenge of 
provision of public goods. Like Vickrey and Clarke before him, 
Groves sought a ―demand revealing‖ or ―incentive compatible‖ 
mechanism. In other words, Groves, too, realized the importance of 
crafting a mechanism that severs individuals reports of their 
preferences for a certain public good from the assessments they will 
be charged if the good is ultimately provided. Groves, however, also 
wanted his mechanism to be ―Pareto optimal.‖ The Pareto optimality 
condition requires that the provision decision is welfare maximizing 
in the sense that no other decision could represent an improvement 
over it. To meet this criterion, Groves proposed that the winner of the 
auction pays the sum total of the cost (or inconvenience) the adoption 
of her preference imposes on others. 

A simple numeric example can be used to illustrate the gist of 
Groves‘ insight. Assume two bidders, A and B, who choose between 
public goods X and Y. A values X at $100 and Y at $85. B values X 
at $120 and Y at $65. They bid accordingly. What results? Public 
good Y will be provided as it received the highest bid ($120) and B 
will have to pay A $15—the difference in A‘s preference between 
public goods X and Y. Groves‘ contribution provided the final 
refinement to the work by Vickrey and Clarke. The combined result 
of the three theorists has become known as the Vickrey-Clarke-
Groves model. The model has been subsequently applied in myriad 
contexts. However, it received relatively little attention in legal 
scholarship even as far as the original context, provision of pubic 
goods, is concerned. Our goal, in the coming parts, is to demonstrate 
that the VCG model may be extended to other legal contexts. In 
particular, we will show that it provides an important theoretical 
framework for fashioning governing tools for common interest 
communities. 

To illustrate how the VCG model may be utilized to determine 
which public goods to provide, consider the following example. 
Assume a locality that debates whether to build a new stadium, a new 
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bridge, or a new school. Assume for simplicity‘s sake that the locality 
has only three residents—Anna, Beth and Carol.

176
 Naturally, the 

locality can put the three options on a ballot and ask the members to 
vote. The voting option has two obvious drawbacks: first, it is 
possible in this case that the vote will yield a tie—with each option 
receiving one vote. Second, even if the vote does not result in a tie, a 
clear win for one option may not be the utility maximizing outcome. 
Why? Imagine that Anna and Beth both vote for the stadium and 
Carol for the school. It could very well be the case that Anna and Beth 
have a very slight preference for the stadium over the school while 
Carol has a very strong preference for the school. Additionally, if the 
voting takes places in stages—for instance, the members first decide 
between the school and the bridge, and then between the winner of the 
first vote and the stadium—a strategic mayor could manipulate the 
results by altering the voting sequence. 

An auctioning mechanism can take care of all these problems. 
Imagine that instead of voting, the residents are asked to submit a bid 
indicating how much of the community funds they are willing to 
spend on each option. Under this model, the option that receives the 
aggregate total support in dollar amounts will be carried out, but each 
bidder will only be charged an amount commensurate with her 
marginal effect on the outcome. Assume, further, that the bidding 
amounts are capped at $100—the total surplus in the community‘s 
budget. Under the auction system Anna and Beth each bid $50 on the 
stadium option, $10 on the bridge option and $40 on the school option 
while Carol bids $30 on the stadium option, $10 on the bridge option 
and $60 on the school. Tallying up the bids yields $130 for the 
stadium, $30 for the bridge option, and $140 on the school. The result 
is that Carol will get her way and a new school will be built. 

The bids and totals are presented in Table 1, below.  

Table 1: Truthful Bids and Results 

 Stadium Bridge School 

Anna 50 10 40 

Beth 50 10 40 

Carol 30 10 60 

Total 130 30 140 
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The VCG mechanism dictates a payment mechanism that ensures 
truthful bidding. Instead of paying the amounts bid, the VCG 
mechanism dictates payments based on the results and on the bids of 
others. In terms of the assessments charged, Anna and Beth will pay 
nothing (because the outcome would be the same if they had not bid), 
while Carol would be charged $20 (the amount of utility lost by Anna 
and Beth together as a result of Carol pushing the school option to the 
top). The auction mechanism works because a bid that is too high 
risks exposing the bidder to excessive payments to other participants, 
while a bid that is too low exposes the bidder to under-compensation 
if her preferred option loses. 

C. The Limitations of Auctions 

Its theoretical virtues notwithstanding, the VCG model suffers 
from one weakness that severely limits its use in practice. The 
mechanism is susceptible to collusion among bidders.

177
 If 

coordination is not too costly bidders can shade up their bids, get the 
outcome they want, and walk away scot-free. In short, when 
coordination costs are sufficiently low VCG auctions can be easily 
rigged. To illustrate this problem, let‘s return to our previous 
example. Assume that all facts are the same, except for the fact that 
Anna and Beth decide to collude against Carol. They want the 
stadium to win, but they don‘t want to have to pay for their 
preference. Thus, instead of entering their true valuation, they agree 
that each of them will bid $100 on the Stadium, nothing on the bridge, 
and nothing on the school. Carol, by contrast, continues to bid 
truthfully ($30 on the stadium, $10 on the bridge and $60 on the 
school). 

Adding up the bids this time would yield the following totals: 
$230 on the stadium, and only $60 on the school. The bridge will lag 
far behind with only $10 in bids. In this case, Anna and Beth will get 
their way and the stadium will be selected even though it does not 
represent the honest choice of the participants. The bids and results 
are summarized in Table 2, below. 
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Table 2: Collusive Bids and Results 

 Stadium Bridge School 

Anna 100 0 0 

Beth 100 0 0 

Carol 30 10 60 

Total 230 10 60 

 

Moreover, because of the collusive bidding, no one will have to 
pay anything. Given the bidding amounts, none of the participants 
alone can be said to have altered the outcome. While Anna and Beth 
did successfully rig the bidding so that the stadium won, examining 
each bid separately gives the result the illusion of having been a 
foregone conclusion. Take Anna‘s bid out of the picture and the 
stadium would still prevail 130-10-60. Likewise, if one eliminates 
Beth‘s bid, the stadium would still prevail 130-60-10. If one erased 
Carol‘s bid, the result would be even starker: 200-0-0 in favor of the 
stadium. 

As a result of the collusion, Anna and Beth can successfully alter 
the outcome of the bidding without exposing themselves to any real 
risk of having to pay anything. 

Therefore, our challenge is to design a governing mechanism for 
common interest communities that combines the strengths of the VCG 
model, while minimizing the potential for collusion. As we will show, 
attaining this goal requires certain modifications in the VCG model. 
The auction model we present in the following part is a variant on the 
VCG model, which represents a compromise between our interest in 
promoting truthful bidding, on the one hand, and preventing collusive 
bidding, on the other. 

III. A PROPOSAL FOR GOVERNING COMMON INTEREST 

COMMUNITIES 

Our proposal begins from the modest baseline of collective 
decisionmaking as it is currently practiced in common interest 
communities. Thus, we do not suggest a complete transition to an 
auction mechanism, or a wholesale rejection of voting mechanisms. 
Rather, we suggest a hybrid of the two that permits voting residents to 
indicate the intensity of their preferences, but restricts the residents‘ 
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ability to collude and thereby distort outcomes.
178

 We begin with a 
basic outline of how the mechanism would work and an explanation 
of its advantages. We then demonstrate its operation through several 
illustrations. 

A. Outlining Our Hybrid Proposal 

Our hybrid of voting and auction mechanisms begins with the 
basic format of voting, but we modify it by permitting voters to cast 
extra ballots allocated via a quasi-auction mechanism.  

In essence, we propose that the common interest community 
make decisions by ballot. Each resident is allotted an ordinary vote 
that can be cast in all balloting on collective decisions, whose weight 
is determined by the size or value of the unit. This ordinary vote is 
similar to the ordinary votes currently cast by common interest 
community residents under existing voting systems. However, all 
residents have the option to purchase up to two additional votes of a 
uniform weight. Residents may cast these additional purchased votes 
in the same fashion that they cast their ordinary votes. Decisions will 
be made by tallying all votes, but the price of extra votes will be 
determined by a pricing mechanism adapted from VCG.  

The precise pricing mechanism is illustrated in the next Section. 
At this point, we observe simply that the pricing mechanism will only 
require voters to pay for extra votes where they are critical to the 
outcome. Additionally, under our hybrid rules, the revenues from 
extra votes will not go into the treasury of the common interest 
community. Rather, they will go to an acceptable charity determined 
by the rules of the community. 

Our mechanism seeks to give residents the ability to express the 
intensity of their preferences by casting multiple votes, and to 
preserve the honesty of their declared preferences by using a quasi-
VCG mechanism and limiting the attractiveness of collusion by 
capping the number of votes that can be cast. 

1. The Hybrid Mechanism Compared to Voting 

The advantages of our mechanism are perhaps best understood by 
comparing it to ordinary voting mechanisms. As we noted in Part I, 
one of the major shortcomings of ordinary voting is its inability to 
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reflect the intensity of voters‘ preferences.
179

 For instance, a 
community of three residents may have one resident who is extremely 
attached to her cats and strongly wishes to have some pets permitted 
in the community, while the two other residents are mostly indifferent 
to pets, but have a very mild preference for no pets. As a whole, the 
community would likely be better off by permitting the cat lover to 
keep her pets, but an ordinary voting system will favor the two 
indifferent residents. 

This characteristic flaw of voting systems is closely related to the 
ability of majorities to oppress minorities. In their article on common 
interest community‘s voting system, Barzel and Sass focus on 
situations where residents must decide on amenities that give more 
lucrative returns to some residents than others.

180
 Consider, for 

instance, a swimming pool that will give each resident that enjoys 
swimming a benefit of 100, but no benefit to non-swimming 
residents. In a community with a majority of swimmers, Barzel and 
Sass observe, ordinary voting systems incentivize the majority to 
build the swimming pool while spreading the cost among all 
residents.

181
 This is problematic for two reasons.  

First, imagine that transaction costs among the residents are 
relatively low. Minority residents now have the incentive to pay 
majority residents in order to avoid the swimming pool assessment. If 
majority residents sufficiently value the pool, it will get built anyway 
after the side payments are made. Contrarily, if majority residents 
only value the pool when its construction is subsidized by the 
minority, the minority will successfully foil construction. The low 
transaction costs ensure that construction will only take place where 
efficient for the community as a whole. Nevertheless, if majority and 
minority coalitions are relatively stable, the majority should call for 
votes on such projects as a means of extracting bribes from minority 
voters. This process will waste the resources of the community as a 
whole. 

Second, imagine that transaction costs are relatively high. 
Minority residents will no longer be able to pay off majority residents 
in order to avoid the swimming pool assessment. The community will 
successfully avoid the wasteful payment of bribes. However, it will 
now be subject to majority oppression, and the building of inefficient 
projects that suit the fancies of the majority but not of the community 
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 See Part I.C. supra. 
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 Barzel & Sass, supra note 141. 
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as a whole. 

In their article, Barzel and Sass suggest that super-majority rules 
can ameliorate the problems of majority oppression.

182
 The reason for 

this is obvious. If projects can only be adopted by the assent of 80% 
of the community, there will be fewer projects adopted that are 
inefficient for the community as a whole, and there will be fewer 
candidates for extracting bribes. The more stringent the super-
majority requirements, the less the likelihood of majority oppression. 
In the extreme—where 100% agreement is necessary for any 
project— no majority oppression is possible at all.  

Unfortunately, the super-majority solution to majority oppression 
is flawed in its own way. Super-majority rules give small groups 
blocking power. This small minority may use this blocking power to 
withhold its assent until granted a side payment. Holdouts may foil 
efficient projects or create costly and inefficient payment of bribes. In 
addition even without side transactions, minorities with mild 
preferences may override majorities with strong preferences. 
Reconsider, for instance, our example of a three-resident community 
deciding on a rule concerning pets. Imagine that the community 
requires unanimous consent for any new rule. Further imagine that 
one of the residents has been replaced so there are now two residents 
who are fanatic cat-lovers and only one who is mostly indifferent but 
has a mild preference for no pets.

183
 Once again the community will 

be unable to adopt a new rule permitting pets. This time the rule will 
clearly fail to reflect the community‘s desire both by intensity of 
preference and, more simply by absolute numbers of residents in 
favor and opposed. 

Super-majority solutions to the problems of majority voting fail 
because, like ordinary voting mechanisms, they are insensitive to 
intensity of preferences.

184
 Residents do not get extra voting power 

because they have intense preferences for one outcome or another. 
They get extra voting power whenever they are in the minority, no 
matter how intense their preferences or those of other members of the 
community. 

Our mechanism, by contrast, grants extra voting power based on 
the community members‘ intensity of preference. Only those with 
                                                           
182

 Id at 766 (―Finally, supermajority rules are asserted to prevent the majority from 
exploiting the minority.‖). 
183

 The hypothetical is loosely drawn from the facts of Nahrstedt v. Lakeside 
Village Condominium Association, Inc., 878 P.2d 1275 (1994). 
184

 See generally, John O. McGinnis & Michael B. Rappaport, Majority and 
Supermajority Rules: Three Views of the Capitol, 85 TEX. L. REV. 1115 (2007). 
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intense preferences will invest money in buying extra votes in order 
have their own preferences prevail. Thus, our mechanism is superior 
both to ordinary majority voting and to super-majority voting. It is 
superior to ordinary majority voting in that it lowers the likelihood of 
majority oppression, and more generally decreases the possibilities of 
inefficient decisions due to failure to take account of intensity of 
preferences. It is superior to super-majority voting in that it avoids 
giving excessive power to minorities and thereby reduces the 
likelihood of holdouts and more generally mistaken failures to adopt 
projects due to failure to take account of intensity of preferences. 

2. The Hybrid Compared to Auctions 

We can restate our case for our hybrid mechanism by placing it in 
the framework of the auction literature. Using auction terminology, 
voting can be described as a highly stylized auction in which each 
bidder is permitted to bid only a 1 (a yes vote) or a 0 (a no vote), and 
payments are unconnected to bids. The winning outcome is that with 
the highest value bid in its favor. Restricting bidders to 1 or 0 
completely eliminates their ability to express any intensity of 
preference in their bid. Our mechanism permits bidders to bid from 0 
to 3, allowing a greater scope for expressing preference. The possible 
need to pay for extra votes deters wanton casting of extra votes. Only 
those whose preferences are sufficiently intent to warrant risking extra 
payments will buy the extra votes. 

Why, then, do we not go all the way to a pure auction mechanism 
and simply have residents purchase the desired outcome through a 
regular VCG mechanism? Our hybrid mechanism overcomes two 
potential drawbacks to a VCG mechanism.  

First, as noted in Part II,
185

 VCG mechanisms are susceptible to 
collusive bidding. Imagine, for instance, that we permitted the 
purchase of an unlimited number of votes, while maintaining the rule 
that extra votes need only be paid for if critical to the outcome. 
Residents could collude to each buy a large bloc of extra votes and 
cast them in favor (or against) a project secure in the knowledge that 
the others‘ votes will make it appear that neither voter alone cast the 
votes that altered the outcome. If voters can only purchase a limited 
number of extra votes, they cannot collude in this fashion. Even if 
they agree to each buy the maximum number of extra votes (two 
each), they cannot be assured that their votes will not appear to be the 
deciding votes. 
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Second, as Barzel and Sass noted,
186

 allowing some voters to 
benefit from additional payments made by other voters on common 
projects creates incentives for strategic manipulations of votes in 
order to enjoy extra payments. Concretely, if a majority of largely 
indifferent residents knew of a static minority with intense 
preferences willing to pay for extra votes, the majority could keep 
calling for votes on projects that would fail, knowing that the minority 
would continually enrich the community treasury. Our proposal 
counters this incentive for majority abuse by ensuring that payments 
for extra votes do not go to the treasury of the community. Thus, the 
majority cannot directly benefit from abusive use of the power to 
propose projects for votes. 

Our hybrid proposal thus incorporates feature of ordinary voting 
systems that prevent collusive bidding and abusive agenda setting, 
while simultaneously incorporating features of auctions that permit 
the expression of intensity of preferences. As we discuss in Part IV, 
this hybrid is not perfect. Nevertheless, we submit that it constitutes a 
significant improvement over current voting systems in common 
interest communities. 

B. Illustrating the Proposal 

Having explained the theory behind our proposal, we now 
illustrate our proposed mechanism through a series of examples meant 
to represent typical choices facing common interest communities. 

Example 1: Binary choice. 

Our first example concerns a choice about whether to engage or 
not engage in a particular activity, for instance, whether to repave the 
internal streets within the community. The choice is binary: the 
common interest community must either decide yes or no — either to 
repave the streets (yes) or not (no). 

Under existing law, the decision would either be made by the 
choice of an individual delegated to decide, or, more likely, by vote of 
the board or all owners.

187
 Voting owners or board members would 

either vote yes or no, and the decision would be made according to 
the option receiving the most votes. 

We propose that such decisions be made by voting of the owners 
at large, but add the possibility of purchasing the right to buy 
additional votes. Each additional vote will have an ex ante price (the 
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catalogue price) and an ex post price (the actual price). Those wishing 
to buy votes must submit payment according to the catalogue price 
before the balloting takes place. If the vote turns out to have changed 
the result of the balloting, the vote buyer will have to pay the 
catalogue price; i.e., the catalogue price will turn into the actual price. 
On the other hand, if the vote turns out to have been inconsequential 
— that is, if the outcome would have been the same even if the 
additional purchased votes had not been cast — the voter will get a 
refund for the additional votes. In other words, in such a case the 
actual price will turn out to be zero, rather than the catalogue price. In 
any event, voters will not be permitted to purchase more than two 
additional votes, and will have to commit to the purchase (and render 
preliminary payment) prior to the balloting. 

In order to price the additional votes, it will be necessary to know 
the cost of the proposed action. Under our proposal, catalogue price of 
additional votes will then be set at the estimated cost of the action 
divided by the number of eligible votes (not counting additional 
purchased votes). In our example, before voting takes place, it will be 
necessary to have an estimated cost of the repaving, and we will need 
to know the total number of residents and their voting power. Let us 
imagine, for instance, that the common interest community has 50 
residents, and that each has an identical unit, with identical voting 
power. Let us further imagine that the estimated cost of repaving is 
$100,000. The result is that additional votes will bear a catalogue 
price of $2,000 each ($100,000/50). Each voter who wishes to buy 
additional votes will have to pay this sum ($2,000 for one additional 
vote, $4,000 for two additional votes) to the common interest 
community‘s treasury in order to have the right to cast additional 
votes. These funds will have to be held until after the balloting in 
order to see whether they will have to be refunded in whole or part. 

The results of the vote will determine the actual prices to be paid 
for the additional votes. It should be evident that if the margin of 
victory for either outcome is greater than two, the actual price of 
additional votes will become zero. This is because none of the voters 
who cast additional votes could change the outcome on her own. 
Imagine, for instance, that the final vote tally is 43 votes in favor and 
39 votes against. Given the rules we have outlined above, at most, a 
resident cast three votes (some cast two, one or zero), of which, at 
most, two were additional votes. Consider the hypothetical resident 
Alice who maximized her voting power on behalf of the repaving by 
purchasing two additional votes and casting all three votes in favor of 
the project. If we subtract Alice‘s additional votes, the tally would 
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still be 41 votes in favor and 39 against. In other words, Alice‘s 
additional votes did not affect the outcome; even if her additional 
votes were taken away, the result of the vote would remain the same. 
As well, no additional votes cast against the repaving altered the 
outcome. Contrast supporter Alice with the hypothetical Bernice, who 
purchased two additional votes and cast all three against the repaving. 
If Bernice had not purchased and cast the additional votes, the 
outcome would still be the same—the repaving project would be 
approved (now, by a margin of 43-37). Since no voter could alter the 
outcome with her additional votes, all those who paid for and received 
additional votes would receive full refunds. 

On the other hand, if the margin of victory turns out to be two or 
less, the actual price of some additional votes will turn out to be the 
catalogue price. Imagine that the outcome were not a vote of 43-39, 
but rather 43-42 in favor of the repaving. In such a case, every voter 
who cast an additional purchased vote in favor of the repaving 
prevented a tie, and led to the approval of the repaving project. If 
Alice‘s two additional votes were taken away, for example, the 
project would fail by a margin of 42-41. Because Alice‘s votes altered 
the outcome, the actual price of at least one of her additional votes 
will turn out to be the catalogue price. Whether Alice will have to pay 
for one or two additional votes depends on the practice adopted by the 
common interest community in the event of a tie. We presume that the 
community requires a positive vote in favor of a project before 
expending funds, such that a tie vote would lead to a decision not to 
repave. Thus, both of Alice‘s votes were necessary; in the absence of 
one of them, the outcome would have been 42-42, which would alter 
the result from a decision to repave into a decision not to repave. 
Alice will therefore have to pay for both votes. Similar logic leads to 
the conclusion that if the final tally were 44-42 in favor of repaving, 
Alice would only have to pay $2,000 for one additional vote. 

By contrast, those voting against the repaving would pay for a 
two additional votes if the end result were a tie, and would pay for 
one additional vote if the final result were rejection of the project by a 
margin of one. For instance, if the final tally were 43-42 against 
repaving, Bernice would have to pay for only one additional vote (she 
did not need both additional votes to defeat the project). If the final 
tally were a 42-42 tie, Bernice have to pay for both additional votes, 
since she needed both of them to block the project. 

It should be clear that when the outcomes are not very close, 
purchasers of additional votes will not have to pay for the votes; 
payment will be due only in very close cases in which the additional 
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votes purchased affected the final outcome.  

However, where the outcomes are close, many – perhaps all – 
may have to pay for their additional votes. This could lead to a large 
windfall for the treasury of the common interest community. We 
propose that this windfall should not be used for funding the project. 
Rather, the monies should be donated to a list of outside charities 
approved for that purpose. The reason for this, as we explained 
above,

188
 is to take away the incentive to call controversial votes 

merely to raise money. 

Example 2: Ternary and other polyadic choices 

Generally, simple voting systems are designed for binary choices. 
However, they are ill-suited to instances where voters must choose 
among three options (ternary choices) or among three or more choices 
(polyadic choices). Simple voting systems deal with polyadic choices 
several different ways, all of which are problematic. Sometimes, votes 
are arranged in a series of binary choices. For instance, if voters have 
to choose among options A, B and C, they will first vote between A 
and B, and then between the winner of the first vote and C. Other 
times, votes are sequenced to reduce choices to a binary choice. For 
instance, voters may first vote among A, B and C, and then, once the 
two options receiving the most votes are identified, voters will vote in 
a run-off ballot between those two options. Or, a simple vote may be 
conducted, with the plurality winner being chosen as the winner. 

Each of these options is problematic. A clever chairperson can 
manipulate the outcome by sequencing the votes properly. And 
plurality winners may be those that that actually bring less utility to 
society than the losers. 

Our voting system, by contrast, can be maintained intact for all 
votes with a discrete number of options, without becoming 
significantly less reliable in its outcomes. Thus, if we turn to an 
example with three choices — imagine a common interest community 
attempting to decide whether to spend its money on a swimming pool, 
new boiler, or landscaping — the voting system can remain the same 
and still be expected to produce a reasonable aggregation of 
community preferences. It is possible for voters to split their votes: 
we might imagine a purchaser of extra votes using one in favor of the 
swimming pool and one in favor of the boiler, but this ability does not 
undermine the possibility of arriving at a single choice with the most 
votes.  
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However, we do have to alter our pricing system slightly for 
ternary decisions. Once again, our goal is to establish the catalogue 
price of votes by dividing the price of the decision by the number of 
basic votes in the community (generally the number of units). And, 
once again, the actual price of the votes can only be determined after 
the fact: after the vote, the actual price will either be zero or the 
catalogue price, depending on whether the extra votes altered the 
outcome. However, we must adopt a slightly different mechanism for 
determining the catalogue price because there is no longer a single 
decision to be priced. Thus, we suggest that that the catalogue price of 
votes be determined by the price of the cheapest decision. For 
instance, in the ternary choice example cited above, if the price of the 
pool is $10,000, while the boiler costs $8,000 and the landscaping 
$12,000, and we remain in the 50-resident community envisioned in 
example 1, the catalogue price of each vote should be set at $160 
($8,000/50). 

As in the example of binary choices, there should be a single vote 
in which voters may choose among all options, and they can cast up 
to two additional (purchased) votes for any options of their choosing. 
As with binary choices, the final decision of the community is that 
which receives the greatest number of votes. Likewise, as with binary 
votes, the actual price of any additional votes will be determined after 
the fact by examining whether the votes affected the outcome. Thus, 
once again, casters of additional votes will only be required to pay for 
additional votes if the final tally is close. 

To illustrate, imagine that Carla favors the swimming pool and 
has bought two additional votes to cast in favor of that option. 
Imagine, as well, that the final tally is in favor of the swimming pool, 
by a margin of 45-30-15 (that is, 45 in favor of the swimming pool, 
30 in favor of the boiler and 15 in favor of the landscaping). In this 
case, Carla‘s favored option will win, and she will not have to pay for 
the additional votes, since they did not alter the outcome. If we now 
imagine that the outcome was 41-40-7, Carla will have to pay for two 
additional votes. Both of her additional votes were necessary for the 
victory: if she had cast only one, no expenditure would have been 
approved, and if she cast none, the boiler would have been approved. 
Thus, Carla will have to pay to the treasury of the community a total 
amount of $320 ($160 x 2). As noted above, these extra payments will 
not remain in the treasury; instead, they will be donated to a charity. 

Example 3: Unequal Voting Power 

Thus far, our examples have considered cases in which residents 
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have identical residences, and thus identical voting power. However, 
common interest communities often contain residential units of 
varying sizes and values, and these variations are often reflected in 
differential voting power. For instance, the owner of a unit with twice 
the square footage of median size residences might have twice the 
voting power of the owner of a median size residence. Or the owner 
of a unit half the size of the median size residence might have only 
have the voting power. 

We do not propose altering such variations in voting power, but 
suggest that all extra votes would be of equal power, and equivalent to 
the vote of median residences. Thus, if there were 50 residences, with 
10 luxury units with 150% voting power, these luxury residences 
could retain their 1.5 votes under our hybrid systems, but they could 
still only buy regular extra votes at the same price available to all. The 
unity of extra votes is necessary in order to make them reflect 
intensity of preference for all voters on a uniform scale. 

IV. LIMITATIONS AND EXTENSIONS 

In this Part, we examine the potential advantages and 
disadvantages of our hybrid mechanism more closely in order to 
demonstrate how it might be altered under appropriate circumstances. 

A. Pricing and Capping Votes 

We began by re-examining our proposed pricing mechanism and 
vote capping. Because our proposal is a hybrid between voting and 
auctions, it partakes of some of the flaws of each.  

On the one hand, like all voting systems, ours is subject to 
criticism on the grounds that it does not give perfect expression to 
intensity of preferences. By giving community members the ability to 
buy additional votes, we do offer them the ability to express their 
intensity of preferences to some degree. More specifically, 
community members have the power to express increased intensity of 
preference to the degree that the intensity fits in with the pricing 
framework for additional votes. If the catalogue price of additional 
votes is very high, community members with preferences that are 
slightly more intense than the average will not find it worthwhile to 
purchase additional votes. Only those with extremely intense 
preferences will find the investment worthwhile. By contrast, if the 
price of votes is very low, community members will find it 
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worthwhile to purchase additional votes even for slight gradations in 
intensity of preferences, but those with very intense preferences will 
have no way to express that intensity. This results from the fact that 
we put a cap on the number of additional bids owners can purchase. 

Consider, for instance, a vote where additional votes each cost 
$1,000. A community member with a mild preference for one 
option—say, one who would be willing to pay an additional $200 to 
have her way—will not purchase any additional votes. One with a 
more intense preference—for instance, one who would be willing to 
pay up to $1,200 to have her preferred option adopted—would 
purchase one additional vote. A community member with yet more 
intense preferences—think of a member willing to pay up to $1,999 
for her preferred option—will still only be willing to pay for one vote, 
because the differences in prices are not sufficiently fine grained. And 
a community member with extremely intense preferences—for 
instance, one willing to pay as much as $10,000 to have her way—
will still find her influence capped by the limitation that she can buy 
only two additional votes. 

In other words, our pricing mechanism itself represents a 
compromise. In setting the price of additional votes, we are, to 
varying degrees, blocking our ability to discern super-intense 
preferences, as well as to uncover subtle differences in intensity. The 
magnitude of the catalogue price of votes determines which of these 
two limitations will be at the forefront. 

We could overcome both limitations by removing the cap on 
additional votes and setting the catalogue price for additional votes 
very low. Unfortunately, this too would come at a cost. The 
imposition of a cap on the bid amount is necessary to combat 
collusive bidding. In a pure VCG auction, without a cap, bidders can 
coordinate their actions in advance and inflate their bids ad infinitum. 
Doing so would allow them to win the auction without paying 
anything. Although the introduction of a cap does not eliminate the 
possibility of collusive bidding, it does limit the effectiveness of this 
strategy. Or, more precisely, it significantly limits the potential of 
collusive bidding to affect the outcome of the auction and distort the 
collective choice. 

Our proposed voting mechanism is not perfect. But, our 
mechanism as whole constitutes a marked improvement over simple 
voting—the mechanism currently in use in common-interest-
communities. Simple voting does not reflect the intensity of voter 
preferences at all. Each member gets only one vote and the vote of 
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each member gets the same weight regardless of the intensity of her 
preference. A vote is a vote is a vote. Our mechanism, by comparison, 
reflects members‘ intensity of the preferences. Not only does it give 
members the ability to report how strongly their favor or oppose a 
certain option, in the vast majority of cases, it induces truthful and 
accurate revelation of preferences. It is only at the extremes that our 
mechanism loses some of its precision. 

B. Manipulating the Voting Agenda 

Another limitation of our mechanism is that it is susceptible to 
agenda setting. As we noted earlier, one of the major flaws of voting 
mechanisms is their vulnerability to manipulations by the person 
setting the voting agenda.  

The Marquis de Condorcet demonstrated as long ago as 1785 that 
under certain circumstances,

189
 if voters have only ordinal, but not 

cardinal preferences,
190

 a chairperson can ―cycle‖ options to show 
contradictory preferences. That is to say, if voters have preferences 
that are fixed relative to other options (i.e., having ordinal utility), but 
are not measurable in any absolute scale (cardinal utility), a 
chairperson can manipulate the order of voting and relative 
preferences to demonstrate inconsistent results. 

Consider, for instance, a case in which there are three voters A, 
B, and C, and three options among which to choose: a stadium, a 
bridge, and a school. Assume that A prefers a stadium to a bridge; and 
a bridge to a school. B prefers a bridge to a school and school to a 
stadium. C prefers a school to a stadium and a stadium to a bridge. 
The preferences are summarized in table 3 below. 
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 Marquis de Condorcet, Essai Sur L‘Application de L‘Analyse a la Probabilitie 
des Decisions Rendues a la Pluralite des Voix (1785). 
190

 Cardinal utility takes account of the magnitude or intensity of preferences 
whereas ordinal utility simply ranks preferences without ascribing significance to 
their intensity. See generally, Bernard M. S. van Praag, Ordinal and Cardinal 
Utility: An integration of the Two Dimensions of the Welfare Concept, 50 J. 
ECONOMETRICS 69 (1991).  
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Table 2: Preferences by Bidders 

A B C 

Stadium Bridge School 

Bridge School Stadium 

School Stadium Bridge 

 

If we put the options to a simple vote, there will not be a clear 
winner. If the voters are asked to decide between a stadium and a 
bridge, a stadium will be chosen by a vote of 2 to 1 (A and C will vote 
for a stadium while B will vote for a bridge). If the voters are asked to 
choose between a bridge and a school, the bridge will be selected by a 
margin of 2 to 1 (A and B will vote for the bridge while C will vote 
for the school). And if the choice is between a school and a stadium, a 
school will be chosen by a margin of 2 to 1 (B and C will vote for 
school while A will vote for the stadium). The series of paired votes 
will continuously raise one option over another, but then topple the 
preferred option in favor of yet another one. As the community cycles 
through the votes it will show that, at any given, it prefers each of the 
options. In other words, cycling the votes will show that there is no 
stable preference. 

Condorcet‘s observation was not the last word on the subject. 
Kenneth Arrow famously showed that where preferences are ordinal, 
and other basic conditions are met, no voting system can be designed 
to translate the ordinal preferences into an aggregate choice.

191
 

Enter agenda setting. Under these circumstances—indeed, in 
many real world situations—the order of the votes, or the agenda, will 
determine the outcome. For example, if the agenda setter has a 
preference for a stadium, she can set the order such that her 
preferences will be selected. How? She can decide that the first vote 
will be between a bridge and a school. In this vote, the bridge option 
will prevail. Then she can pit the stadium against the bridge, and the 
stadium will be selected. By eliminating the school option in the first 
round, the agenda setter guarantees that a stadium option will be 
chosen in the second round and a new stadium will be eventually 
built. In other words, the agenda setter can manipulate the ordinal 
utility rankings in order to ensure that a winner emerges that reflects 
the agenda setter‘s preferences, even though the winner does not 
necessarily reflect the option preferred by the community. 
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Auctions generally avoid this set of problems by forcing 
expressions of cardinal rather than ordinal utility. In auctions, bidders 
generally express their preferences with an absolute number rather 
than by ranking. Consequently, there can be no problem of cycling or 
any other unstable preference. The high bidder among the choices will 
win.  

Unfortunately, our system cannot fully avoid the problems of 
agenda setting.

192
 First, ours is not a pure auction system. Thus, it 

does not produce pure cardinal utility rankings. Instead, it produces 
choices that have some elements of ordinal utility rankings. Second, 
our system still requires that an agenda setter decide when to call 
votes and how many options to place before voters.  

Consequently, administrators can manipulate the process in two 
ways. First, administrators may refuse to call votes on certain options 
altogether. In this way, administrators can silence any preference of 
homeowners toward such options and force them, instead, to accept 
the administrators‘ preferences. Our hybrid mechanism allows the 
community to vote on all three options at once (in the example 
above), or, indeed, on any number of simultaneous options. But 
administrators are not forced to place all options on the table. By 
selective omissions, administrators may deprive homeowners of the 
ability to make their collective choice.

193
  

Relatedly, administrators can use their agenda-setting power to 
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 On agenda setting, see generally, DANIEL A. FARBER & PHILIP P. FRICKEY, LAW 

AND PUBLIC CHOICE: A CRITICAL INTRODUCTION 39-41 (1991). 
193

 As Judge Easterbrook observed: 
Every system of voting has flaws. The one used by legislatures is 
particularly dependent on the order in which decisions are made. 
Legislatures customarily consider proposals one at a time and then vote 
them up or down. This method disregards third or fourth options and the 
intensity with which legislators prefer one option over another. Additional 
options can be considered only in sequence, and this makes the order of 
decision vital. It is fairly easy to show that someone with control of the 
agenda can manipulate the choice so that the legislature adopts proposals 
that only a minority support. The existence of agenda control makes it 
impossible for a court—even one that knows each legislator‗s complete 
table of preferences—to say what the whole body would have done with a 
proposal it did not consider in fact.  

Frank H. Easterbrook, Statutes‟ Domains, 50 U. CHI. L. REV.  533, 547-48 (1983).  
It should be noted, however, that Daniel Farber and Philip Frickey argued, 

based on empirical studies in political science, that ―[w]hen agenda setters use their 
power to reach results that are systematically opposed to the preferences of the 
legislators, they are more likely to face challenges to their power.‖ Farber & 
Frickey, id. at 61. 
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stagger homeowners‘ votes and amplify or depress the apparent 
popularity of options. Administrators may group several options 
together to eliminate some candidates, and then pair off the winner 
with other candidates. Because our hybrid does not allow perfect 
expression of owners‘ cardinal preferences, it is conceivable that, just 
like the case of ordinary voting, clever agenda-setting could lead to 
the elimination of popular options in an earlier round of voting, 
paving the way to the selection of the administrator‘s preferred choice 
by the community. 

Our mechanism does not entirely eliminate the role of agenda 
setters. Although our mechanism states how homeowners make 
decisions once questions are brought to a vote, our mechanism does 
not specify when votes should be held, nor what options should be 
considered in any particular vote. Nonetheless, we believe that our 
mechanism represents an improvement over voting schemes. Because 
our mechanism can more easily accommodate voting simultaneously 
on multiple options, it will be harder for agenda setters to justify 
forcing voters into a series of choices between pairs of options. 

CONCLUSION 

In this Article, we have demonstrated how auction theory can be 
harnessed to design innovative governance mechanisms for property. 
Drawing on the insights of Vickrey, Clarke and Grove, we have 
crafted a hybrid mechanism of auction and voting suitable for making 
decision in common-interest communities. We then demonstrated that 
our hybrid mechanism outperforms standard voting and can therefore 
improve collective decisionmaking in common interest communities. 

Given the pride of place of auctions in the theory of social choice, 
it is surprising that discussion of auctions as an alternative to voting is 
largely wanting from property scholarship and practice. Since 
auctions reflect intensity of preferences, they will outperform standard 
voting as a preference aggregating mechanism whenever the 
numerical minority has an intense preference for a certain policy 
outcome while the majority has a relative minor preference for the 
opposite outcome. Due to this characteristic, the use of auctions can 
prevent minority oppression, or even abuse. At the same time, 
auctions do so without the flaw of super-majorities, who invariably 
favor the preference of the few irrespective of its intensity of 
preference, often leading to suboptimal outcomes. 

Admittedly, the application of auction theory to collective 
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decisionmaking raises two significant challenges: collusive bidding 
and strategic manipulation.  We addressed these challenges by 
limiting the amount of owners‘ bids, and by requiring payments of 
bids only where bids are decisive.  In the context of this discussion, 
we explored the tradeoff between accuracy and prevention of 
manipulation. Our resulting mechanism is difficult to manipulate 
through collusion or strategic misinformation. While we openly 
concede that our hybrid auction-voting system is not perfect, we 
submit that it constitutes a marked improvement over existing 
decisional models in common interest communities. We believe that 
we have established a prima facie case for experimenting with 
auctions in order to improve the way common interest communities 
are run. 
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